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DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 11-
15 and 17. dainms 1-10 and 19-29 have been allowed by the

exam ner, whereas clains 16 and 18, the other clainms remaining
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in the present application, have been objected to by the

examiner. Caim11l is illustrative:



Appeal No. 1997-4321
Application No. 08/050, 693

11. A doped particle of sem conductor material having a
di aneter of less than 100 D wwth a doping % of |ess than 1%

The exam ner relies upon the follow ng reference as
evi dence of obvi ousness:
Ying Wang et al. (Wang), "Three-D nensionally Confined Dl uted

Magneti c Sem conductor Clusters: Zn, MS,/" 77 Solid State
Communi cations no. 1, 33-38 (1991)

As recited in independent claim 11, appellants' clained
invention is directed to a particle of sem conductor materi al
havi ng a doping percent of less than 1% An exanple of the
doped sem conductor material enconpassed by claim1ll is ZnS
doped with M.

Appel  ants submt four separate groupings for the
appeal ed clains at page 5 of the Brief. However, the ARGUVENT
section of the Brief fails to present any argunent that is
reasonably specific to any particular claimon appeal.
Accordingly, all the appealed clainms stand or fall together

with claiml1ll. 1n re N elson, 816 F.2d 1567, 1572, 2 USPQd

1525, 1528 (Fed. Cir. 1987). See also 37 CFR § 1.192(c)(5)

and (c)(6) (1994).
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Appeal ed clainms 11-15 and 17 stand rejected under
35 U.S.C. 8 103 as bei ng unpatentabl e over Wang.?

We have thoroughly reviewed each of appellants' argunents
for patentability. However, we are in full agreement with the
exam ner that the subject matter defined by appeal ed claim11,
with which all the appealed clainms stand or fall, would have
been obvious to one of ordinary skill in the art within the
nmeani ng of 8 103 in view of the Wang di sclosure. Accordingly,
we W ll sustain the examner's rejection for essentially those
reasons expressed in the Answer, and we add the foll ow ng
primarily for enphasis.

Appel l ants do not dispute that Wang di scl oses a
sem conductor material conprising ZnS and M, the conposition
exenplified in the present specification, having a di aneter of
| ess than 100 D. Appellants contend, however, that Wang

di scl oses a seniconductor alloy and "never suggests dopi ng

rather than alloying a sem conductor material, and never

! The exam ner m sstates at page 3 of the Answer that
claim 10 stands rejected under 8 103. However, page 1 of the
examner's final rejection states that claim10 is all owed and
clainms 11 to 15 and 17 are rejected.

-4-
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suggests an inpurity concentration of |less than 1% (page 7 of
Brief).

We are not persuaded by this argunent because Wang
expressly teaches that "the M doping level is controlled by
varying this ratio of Zn/Mh nitrates in this original
solution" (page 34, colum 1, first full paragraph, enphasis
added). Hence, we agree with the exam ner that the
di stinction between ZnS doped or alloyed with Mhis a
semantical one without significant difference. As for the
cl ai mred amount of dopant of |less than 1% Wang di scl oses that
M is present in an anmount of less than 0.1 (109, which
enconpasses the clained anount of |ess than 1% (see page 33,
colum 2, l|ast paragraph). In addition, Wang evi dences t hat
it was known in the art to dope ZnSe with Mh with an anount in
the range of greater than 0% and | ess than 0.55% (page 35,
colum 2). In addition, as pointed out by the exam ner, Wang
di scl oses that it was known to tune the band paraneters and
| attice constants of the sem -conductor by varying the
conposition and doping | evel of the Mh (see page 33, colum 1
first paragraph, and page 34, colum 1, lines 15-17).
Accordingly, we agree with the exam ner that it was known in
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the art to vary the M doping concentration as a result-
effective variable and, therefore, it would have been prinma
faci e obvious for one of ordinary skill in the art to utilize

a doping concentration of less than 1% [In re Boesch, 617

F.2d 272, 205 USPQ 215 ( CCPA 1980).

Moreover, it is well settled that where patentability is
predi cated upon a change in a condition of a prior art
conposition, such as a change in concentration or the |ike,
the burden is on the applicant to establish with objective
evi dence that the change is critical, i.e., it leads to a new,

unexpected result. 1n re Wodruff, 919 F. 2d 1575, 1578, 16

USPQ2d 1934, 1936 (Fed. Cir. 1990); In re Aller, 220 F.2d 454,

456, 105 USPQ 233, 235 (CCPA 1955). W have not overl ooked
appel l ants' contention that "the unexpectedly good results
(282 nm photo | um nescent em ssion) underscore the critica
functional relationship between the dopant |evel (less than
1% and the excitation frequency, a relationship not at al
appreci ated by Wang" (page 12 of Brief). However, appellants
have not carried their burden on this record of establishing
that the em ssion results disclosed in the present
specification for the specific conposition, ZnS doped with M,
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woul d have been considered truly unexpected by one of ordinary

skill inthe art in light of the Wang disclosure. |In re Merck

& Co., 800 F.2d 1091, 1099,

231 USPQ 375, 381 (Fed. Gr. 1986); In re Kl osak, 455 F.2d

1077, 1080, 173 USPQ 14, 16 (CCPA 1972). Furthernore, the
exam ner has |l odged the valid criticismthat the specification
results are hardly commensurate in scope with the degree of
protection sought by appeal ed claim 11, which enbraces any
sem conductor material of the recited dianeter having a dopant

|l evel of less than 1% |In re Gasselli, 713 F.2d 731, 743,

218 USPQ 769, 778 (Fed. Cr. 1983); In re denens, 622 F.2d

1029, 1035, 206 USPQ 289, 296 (CCPA 1980).
I n concl usi on, based on the foregoing, the examner's

decision rejecting the appealed clains is affirned.
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No tinme period for taking any subsequent action in

connection with this appeal may be extended under 37 CFR

8§ 1.136(a).
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